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Abstract

The issue of protection of rights in a post-Brexit UK has been largely absent from either the final
rounds of EU/UK negotiations or the internal UK debate, other than in regard to Northern Ireland
and citizen rights. The UK will leave the EU with little certainty as to how various rights, now ‘brought
home’, will be protected and enforced. The protection of rights in the UK has been dependent on a
multi-layered framework including EU institutions. The UK’s withdrawal from the EU will produce
gaps in this overall institutional framework. Rights protection is likely to be further diluted through
Brexit’s unsettling of the UK’s constitutional arrangements within its current rights-averse political
environment. This article adopts an institutional approach to assess the implications of Brexit for the
UK’s protection of rights. It argues that even with some regulatory alignment between the EU and the
UK, inadequate institutional arrangements risk undermining current levels of protection.
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Introduction

As of January 2021, the United Kingdom (UK) has finally left the European Union (EU)
after what seems to have been a protracted four and a half years. To the relief of many
the departure came with a trade and cooperation deal,* albeit one generally described
as thin. The final set of negotiations was, not surprisingly, focused on certain trade
issues, but ‘level playing field’, governance and dispute resolution matters were also
discussed ‘down to the line’. In the final round of negotiations, rights were only
considered indirectly in terms of the ‘level playing field” with citizens’ rights having
been the subject of earlier negotiations, thanks largely to the interest of the EU.

As the UK moves into the post-Brexit era, serious questions need to be asked about the
nature and level of rights protection that is available in a UK now outside of the EU.
The embeddedness of EU law in UK domestic law as a result of the 47 years of
engagement has had a profound impact in both broadening the scope of rights and in
making them more enforceable against both state and private actors. The successful
Leave campaign, fuelled by the Eurosceptic media view that the EU’s freedom of
movement opened the floodgates to mass immigration from across Europe, had
demonised human rights through its linkage to European courts. This skewed view of
rights was bolstered by the failure of both Conservative and Labour governments to

! European Commission, 2020.
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support the EU, its European Convention on Human Rights (ECHR) and the UK’s
more recent Human Rights Act 1998 (HRA).

It is arguably the case that political actors in the UK have actively inhibited the
promotion and protection of rights for its citizens (Gearty, 2016). Nevertheless, the role
played by particular political actors is not sufficient to explain the challenge to rights
protection in a post-Brexit UK. This article argues that the nature of the UK’s
protection of rights after Brexit can be best explained by reference to the nature of its
own enduring though inadequate institutional framework. An institution is
understood, adopting March and Olsen’s broad definition, to be:

‘a relatively enduring collection of rules and organized practices, embedded in
structure of meaning and resources that are relatively invariant in the face of
turnover of individuals and relatively resilient to the idiosyncratic preferences
and expectations of individuals and changing external circumstances’ (March &
Olsen, 2006, p.3).

Brexit has resulted in the removal of an important layer of protection, derived from EU
institutional engagement, from the UK’s multi-layered framework of rights protection.
The article will initially consider the UK’s institutional framework, including what the
EU institutions have offered towards rights protection. It will then consider the impact
of the loss of EU protections followed by a discussion of the variable risk profile offered
by Brexit for three important areas of rights.

The UK'’s political constitution and its approach to protecting
rights

The UK’s ratification of international human rights treaties also requires domestic
implementation through legislation for obligations to be enforceable. Without this,
international legal obligations are of limited practical benefit for those alleging rights
violations. With only some international obligations having otherwise been brought
into domestic law, the removal of a layer of protection provided by EU law will mean a
change in the types of adjudication, enforcement and routes to a remedy for those
seeking redress in the UK. What will be the obligations of duty bearers in the UK, such
as public authorities, how should they carry out their responsibilities and what
remedies will be available for rights violations?

The UK’s unwritten constitution? has been described, often in flattering terms, as an
evolving or flexible one. It is a political constitution with unclear legal content,
assumptions and expectations. In contrast to written constitutions in similar liberal
democracies, the UK’s unwritten one does not give the judiciary the role of primary
guardian of the constitutional order. The constitutional design and the history of the
UK’s engagement with human rights in the postwar period can be seen as providing a
secure location for certain rights (Oliva, 2019, p.586). However, this is arguably an
optimistic prognosis as to the protection, enforcement and promotion of rights once
the EU’s layer of protection is removed from the UK’s institutional framework.

2In Robert Blackburn’s words, the UK has ‘a constitution, but it is one that that exists in an abstract sense,
comprising a host of diverse laws, practices and conventions that have evolved over a long period of time’
(Blackburn, 2015).
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At the centre of the UK’s constitutional framework is the parliament at Westminster
and the notion of parliamentary sovereignty. The dominant view remains that
articulated by A.V. Dicey® that no institutions can overrule parliament. In effect, this
means that there is no distinction between constitutional and ‘normal’ statute law. This
doctrine of parliamentary sovereignty understandably sat awkwardly with the direct
effect and supremacy of EU law which could result in UK law being disapplied if
considered to have breached rights as identified by the European Court of Justice
(CJEU). The doctrine was mythologised by both Conservative and Labour parties for
their own purposes while each failed to own up to their involvement, while in
government, in shaping EU policies (Lord, 2019, p.294). Adherence to this doctrine
also fed the scepticism about the UK’s engagement with the EU around rights and
contributed to both the Leave campaign’s and Conservative governments’ view that the
EU’s legal protection of rights was foreign and that rights should be ‘brought home’.

The primacy of parliament within the UK’s constitutional settlement was reaffirmed in
the two Miller cases of 2017* and 2019°. In the first case, the Supreme Court confirmed
that it was the role of parliament and not the executive to formally withdraw the UK
from the EU while, in the second case, Prime Minister Johnson’s proroguing of
parliament was seen as a device to avoid parliamentary scrutiny over the Brexit
process. This judicial support for the doctrine is arguably a traditional constitutional
one for the courts (Ewing, 2017, p.724) that reveals the deferential nature of the UK
courts to the parliament and, indirectly, a wariness of European legal
constitutionalism. The UK courts reconciled their support for parliamentary
sovereignty with the accommodation of the EU supremacy principle by seeing the
domestic effect of EU law as a function of domestic law (Elliott, 20204, p.3). The ‘taking
back control’ mantra of both the Leave campaign and the Conservative government
has been loosely interpreted as being about the promotion of parliamentary
sovereignty, at least at Westminster if not for the regional legislatures. The history of
the Brexit process within the UK from mid-2016 to early 2020 revealed a struggle
between the parliament and the executive with the judiciary supporting parliament.
The end result of the process of ‘returning sovereignty’ has paradoxically seen the
executive rather than parliament emerge as dominant thanks to the government’s
landslide election win of December 2019.

Despite the accommodation of the UK courts, the UK’s membership of the EU did alter
the balance of power in the UK system of government in favour of the judiciary. Direct
effect and supremacy of EU law served to limit the power of the UK parliament and,
importantly, there was now judicial review of UK primary legislation where this had
not existed before (Bogdanor, 2018, p.78). The engagement with the EU’s legal
constitution over the 47 years of membership, through the conduit of the European
Communities Act 1972 (UK), raises questions as to whether and what changes will
remain in the UK’s institutional arrangements once the UK departs the EU. At a
minimum, when it comes to EU retained law as given under the European Union
(Withdrawal) Act 2018 (UK) (EUWA), domestic UK courts can be expected to at least
pay due regard to CJEU decisions.

3 Dicey, A.V. (1915). Introduction to the Study of the Law of the Constitution.
4R (on the application of Miller and another) v Secretary of State for Exiting the European Union [2017] UKSC 5.
5 R v The Prime Minister [2019] UKSC 41.
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The UK has made much of its tradition of common law rights but these are limited,
primarily civil and political rights and not constitutionally entrenched as with rights in
the legal constitutionalist systems of continental Europe. The common law in the UK
is rather seen as being based on the notion of being flexible, responsive and
pragmatically based and promoting a ‘common sense’ approach to rights (Jay, 2017,
pp. 846, 847). Indeed, the limited nature of these rights was recognised by a former
President of the UK Supreme Court who saw the idea of rights being determined by
courts rather than parliament as being ‘little short of offensive to [British] notions of
constitutional propriety’ (Neuberger, 2014, para 28).

Impact of the loss of EU protections

Brexit must inevitably affect governance and constitutional arrangements but it is far
from certain what the full impact of Brexit will be on the protection of rights. The EU’s
progressive legal embedding within the UK can be seen as an important contributor to
the protection of rights within the UK. It can be expected that the history of the EU-
UK relationship will have produced a certain path dependence® in terms of how the
UK’s political and legal institutions will approach rights issues and their protection, at
least in the early post-Brexit years. In terms of rights protection, the extent to which
the UK institutions will continue to exhibit elements of their recent engagement with
EU institutions will depend on a number of factors. It will partly depend on how closely
aligned the UK will be to the EU in terms of its broader trade and economic relationship
and be subject to EU conditionality. Also, it will depend on what other imperatives face
the Johnson government, in particular getting the COVID-19 pandemic under control,
as well as how effective civil society actors will be in advocating for the maintenance of
current levels of rights protection.

An evaluation of rights protection in a post-Brexit UK requires a consideration of what
is lost in terms of the EU layers of protection, whether this loss matters, and if so
whether UK institutions are capable of addressing possible shortfalls in protection. The
most important loss is the removal of the EU’s Charter of Fundamental Rights of the
European Union (the Charter) as provided for in the EUWA 2018. These fundamental
EU rights now only serve in the interpretation of retained EU law.” Under EU law,
member states were also expected to ensure their domestic laws complied with a
number of EU Directives setting out minimum standards, such as the Working Time
Directive. These Directives, important as they are in bolstering rights in a number of
social and economic areas, have automatically ceased to apply once the UK left the EU.
Section 5(5) of EUWA 2018 provides for the retention of ‘fundamental rights or
principles which exist irrespective of the Charter’ though it fails to specify them. While
the Explanatory Notes® accompanying the European Union (Withdrawal) Bill of 2018
downplayed the importance of the Charter,® there is no doubt the breadth of its rights
and their legally binding nature provided a higher level of protection than the UK’s
Human Rights Act 1998 (UK) (HRA) or the long-standing European Convention on
Human Rights (ECHR).

6 Path dependence is understood to mean that once a political entity takes a particular path the costs of reversal
are very high and ‘certain institutional arrangements obstruct an easy reversal’ (Levi, 1997, p. 28).

" House of Commons. (2018). European Union (Withdrawal) Act 2018. Schedule 1, paragraph 4. Individuals will
no longer be able to seek damages arising from the failure to effectively implement retained EU law.

8 House of Commons. (2018). Explanatory Notes. European Union (Withdrawal) Bill 2018 (UK).

9 The government also claimed that the Charter added little or nothing to existing rights protection: UK
Department for Exiting the European Union (2017).
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The Charter is both substantively and procedurally more important than the other
rights instruments that will remain after the UK departure from the EU. It contains 50
rights, three times more than the ECHR and includes economic and social rights, civil
and political rights as well as third generation fundamental rights such as guarantees
concerning bioethics. While several rights are equally protected in the ECHR, it is in
the Charter that they are given greater specificity with Charter rights having enjoyed
the status of being EU mandated rights (Aronofsky, 2018, p.180). With the Charter it
was the closest the UK had come to a codification of rights with a judicial review of
primary legislation (Bogdanor, 2018, p.151). Other key differences include a free
standing equality guarantee (Articles 20, 21) where, by contrast, the ECHR only
protects against discrimination in the enjoyment of other rights; an express right to
legal aid as necessary to ensure access to justice (Article 47); and an express right in
the Charter to the protection of personal data (Article 8). European Court of Justice
(CJEU) decisions added to these as with the case of an individual’s ‘right to be

forgotten’.!”

The Charter’s role in providing institutional protection for rights in the UK was not just
about the specificity of those rights but in also limiting parliamentary sovereignty and
providing remedies for the violation of rights. Importantly, the Charter’s removal
means both reduced obligations upon the state and the loss of external oversight from
the courts (Grogan, 2019, p.684). Once domestic remedies had been exhausted an
individual could use the Charter to seek a binding judgment by way of a preliminary
reference at first instance by the CJEU and then have that enforced in the UK. The
closing of this avenue with the loss of the Charter is a significant loss for individual
claimants. The HRA, in translating ECHR rights into UK domestic law, does not offer
the same opportunity should one of its rights be violated and thereby limits the
enforceability of these rights (Bogdanor, 2018, p.150).

The EUWA of 2018 produced another significant change to the institutional protection
of rights in the UK with its use of ‘Henry VIII clauses’ to bring EU-retained law into
UK law. This mechanism allows a wide Ministerial discretion to amend or repeal such
transposed EU law and any associated UK law via secondary legislation and, even if
greater parliamentary scrutiny later develops, the nature of this mechanism will mean
such legislation will likely be open to fast-track executive action (O’Cinneide, 2018,
p.5). Its operation undermines fundamental rights, is undemocratic and undermines
parliamentary sovereignty (Douglas-Scott, 2015a) and, contrary to its aim, the
mechanism fails to fully separate UK legislation from EU law nor does it provide the
mooted legal certainty (Grogan, 2019, p.686).

The other principal instrument for the protection of human rights in the UK is the HRA
which incorporates the rights of the ECHR. As a parliamentary bill of rights the HRA
adopted the dialogue model and sought to strike a compromise between parliamentary
sovereignty and the rule of law. If a right under the HRA is breached the court can
make a declaration of incompatibility as to the offending statute though parliament
can then ignore this finding. Without further recourse to the courts, the individual
claiming the breach effectively has an unenforceable right. The difference between the

10 Google Spain v Costeja Gonzalez [2014] Case C-131/12.
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consequences under the Charter and those under the HRA was well illustrated in the
Benkharbouche case of 2015.1

The threat by then Prime Minister May in 2017 to repeal the HRA and replace it with
a, presumably weaker, Bill of Rights was shelved until after Brexit. However, it is now
a live issue with the UK having left the EU. With the HRA subject to the UK’s political
constitution and the judiciary unable to disapply a statute, the HRA may be safe from
repeal or serious amendment. However, just as Brexit was partly seen as being about
ending judicial supremacy through EU law and the influence of European courts so the
HRA, in transposing ECHR rights and involving judicial consideration, remains a
possible target.

Breaches of ECHR rights can eventually end up before the European Court of Human
Rights (ECtHR) even after Brexit. However, given ECHR lacks an enforcement
mechanism, such court decisions remain unenforceable in the UK. Not being a creature
of EU law, the ECHR provides neither public enforcement for breaches by a state!? nor
private enforcement and remains less entrenched within the UK legal order (Lock,
2017, p.17). With Brexit, it will also become easier for the UK to leave the ECHR as the
European Commission could not then argue that this constitutes a breach of an EU
treaty.

In its 2019 election manifesto, the Conservative party foreshadowed a Constitution,
Democracy & Rights Commission to ‘update the HRA and administrative law to
ensure....a proper balance between the rights of individuals, our vital national security
and effective government.’ The manifesto stated that judicial review would be available
to protect an individual’s rights against an ‘overbearing state’ but not so as to ‘conduct
politics by another means or to create needless delays’ (Conservative and Unionist
Party, 2019, p.48). An independent panel was to consider judicial review in July 2020*®
leading to possible changes to curb the courts’ capacity to hold government to account
and uphold the rule of law (Elliott 2020Db). As yet, no changes have been announced.
However, given the absence of legal-constitutional constraints, the current
government, having received two recent adverse Supreme Court decisions, could be
tempted to use primary legislation to ‘settle the score’ with the removal of the HRA as
collateral damage.

The UK government obviously retains an interest in examining both the scope of rights
protection available to individuals and what it identifies as excessive judicial power. In
placing ‘Dicey back on his pedestal’ and taking advantage of its House of Commons
majority to repeal the HRA and enact a weakened Bill of Rights, the government would
almost certainly face challenges if it removes rights or freedoms either previously
created by parliament or acknowledged by the common law (Ewing, 2017, p.725).

1 Benkharbouche v Embassy of the Republic of Sudan; Janah v Lybia [2015] UWCA Civ 33. Claims based on the
EU Working Time Regulations and racial discrimination based on domestic law implementing EU directives
resulted in the UK Act being disapplied and making the defendants liable. On the hand, the plaintiffs’ claims
based solely on UK law only resulted in a declaration of incompatibility.

12 As compared to that provided by Article 258 of the EU’s Treaty on the Functioning of the European Union
(TFED).

13 UK Ministry of Justice. (2020, July 31).
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Devolution, rights and institutional complexity

A recently established feature of the UK’s complex constitutional settlement is the
devolved competences of the regions of Scotland, Wales and Northern Ireland. The
UK’s membership of the EU has cut across the territorial distribution of powers
between the UK and regional legislatures and the impact of Brexit upon rights will
differ across these regions. The HRA is embedded in the devolved arrangements but
the statutes enacting these arrangements differ across the regions. The institutional
mechanism by which the UK parliament consults with the regional parliaments over
these devolved responsibilities is the Sewel convention of 1998. As a political
understanding rather than a legal convention'* the UK parliament has ignored it and
avoided relinquishing any authority during the Brexit process.

The UK government chose not to consult with the regions during the Brexit process
despite an early undertaking and this breakdown of ‘constitutional comity’ (Elliott,
2020a) revealed the Sewel convention to be little more than a ‘self-serving ordinance’
(Bogdanor, 2018, p.255). The regions’ weak position was confirmed when Scotland,
the strongest politically of the regions, sought to chart an independent course and
retain the application of both Charter rights and the general principles of EU law to
retained EU law. In the Scottish Continuity Bill case,’® the Supreme Court declared the
UK institutions to be dominant in deciding the UK’s departure as well as what happens
to all functions and competences coming back to the UK, including those within
devolved policy areas (Baroncelli & Rosini, 2020, p.82).

Northern Ireland has been in a unique position, with the Good Friday Agreement
(GFA) (or Belfast Agreement) of 1998 playing a critical role in rights protection and in
bringing peace to Northern Ireland. The GFA was predicated on the UK remaining in
the EU. The defeat of those seeking reunification of Ireland was ‘masked in the
language of victory on the human rights front’ with its commitment to the ECHR
(Gearty, 2016, p.183). The linkage between the HRA and the ECHR was recognised as
important and the UK government committed itself to incorporate the ECHR into
Northern Ireland law. Any move to repeal the HRA was likely to be seen as a breach of
the GFA and thus a violation of an international treaty with the Irish Republic
(McDonald, 2015). With the Northern Ireland Protocol *® to the European Union
(Withdrawal) Act 2019 (UK), citizens of this region are uniquely placed in that they
are eligible to be both UK and Irish citizens, and thus also EU citizens, though no longer
entitled to Charter rights and remedies.

Most, but not all,}” human rights are within the competences of the regions and there
is nothing to prevent them from providing enhanced protections or adding to the rights
that currently exist. Thus a potential divergence in rights protection could emerge
across the UK adding further statutory complexity. However, Brexit’s removal of EU
law will weaken the level of protection for specific rights while the UK Parliament could
easily legislate to override any regional enhancements to rights.

14 In the Miller case of 2017, the Supreme Court confirmed that the court could neither interpret nor enforce this
convention.

15 The UK Withdrawal from the European Union (Legal Continuity) (Scotland) Bill — A Reference from the
Attorney-General and the Advocate-General for Scotland [2018] UKSC 64.

16 UK Cabinet Office, 2020.

17 Equality law is an important area of rights which remains reserved by the UK Parliament under the current
devolution settlement.
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Rights and their relative risk from Brexit

An understanding of the adequacy of institutions to protect rights in a post-Brexit UK
can be further explored through a discussion of the relative impact upon three
important areas of rights: citizen rights, equality rights and workers’ rights. Citizenship
rights were of direct concern to many UK residents and were settled quite early in the
negotiations given they were a ‘red line’ issue for the EU negotiators. With the
departure of the UK from the EU, the parties agreed®® that while nothing will change
for the 3.5 million EU citizens in the UK and the 1.5 million UK citizens in the EU27,
they need to apply for a new residence status (settled status if five years spent in the
UK or pre-settled status if less than five years) to prove their legal status. There are
some restrictions on movement in terms of how long such persons can be outside either
the UK or the EU country of residence without losing the status but otherwise, citizen
rights remain as before Brexit.?® UK citizens resident in an EU27 country now face
restrictions on moving beyond their resident country. Whether they can now live or
work in another EU27 country will depend on what agreements the UK will make with
that country.

Free movement for UK nationals into the EU and for EU citizens coming to live or work
in the UK after Brexit is at an end. The latter group will now be subject to a points-
based immigration system aimed at restricting immigration and preferencing skilled
workers.?’ The negotiations were conducted by the UK executive without consultation
with parliament. They lacked focus, with the result being that the rights of UK citizens
to live and work in other countries in the EU27 remains unsettled. These UK citizens
thus remain as third country nationals subject to a patchwork of EU measures and
national laws. For UK nationals travelling to the EU27, replacement arrangements for
the loss of the European Health Insurance Card (providing access to medical care for
Britons across the EU) are yet to be finalised.

The withdrawal agreement only settles residence and rights and applies the EU
principle of equal treatment for a defined category of people while for others, this area
of rights remains a complex and unsettled one.? The position of family members and
dependants of both EU citizens in the UK and of those UK citizens in the EU27 seeking
to come to UK are two examples where greater clarity and expedited procedures are
still required from the UK government. The CJEU retains interpretative authority as
to citizens’ rights for the first eight years after Brexit and UK courts can, though are not
obliged, refer cases to the CJEU. Whatever the future mobility framework agreed by
the EU and the UK, the loss of unlimited access for half a billion people in the EU and
the UK has brought with it the end of free movement and the right to equal treatment
(Barnard & Leinarte, 2019, p. 152).

The Equality Act 2010 (UK) is the principal statute?? for the protection and promotion
of equality rights in the UK. This progressive instrument is recognised as having

18 European Union. (2019, October 17). Agreement on the withdrawal agreement of the United Kingdom of Great
Britain and Northern Ireland from the European Union and the European Union Atomic Energy Community. Part
Two. https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12019W/TXT(02)&from=EN.

19 There is an exception for people moving between Ireland and the UK given their separate common travel area.
20 HM Government. (2018, December).

21 For example, the agreement covers only EU nationals who are living in the UK and vice versa at the time of the
UK’s withdrawal from the EU.

22There is also supplementary specific protection for particular groups such as with the Marriage (Same-Sex
Couples) Act 2013 (UK).
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implemented EU law in the field of equality and anti-discrimination. The UK was a
willing partner of the EU’s Equality Framework?® that developed over the past two
decades and, without denying the UK’s own progress, EU law with its binding
standards was ‘the engine that has hauled the development of UK anti-discrimination
law along in its wake’ (O’Cinneide, 2016). While this Act does not face imminent
dilution in a post-Brexit UK, it had been underpinned by the EU’s General Principles,
the Charter’s Articles 20 and 21 and CJEU caselaw, all now no longer available.

The absence of CJEU influence will be the greatest loss for UK equality law, mainly in
the areas of CJEU interpretations, along with the removal of the enhanced remedies
available to the UK courts through the EU charter. % With the EUWA of 2018 failing
to preserve the existing scope and levels of protection beyond Brexit, reductions in
equality standards could appear over time. Another weakness in the Equality Act of
2010 is that, contrary to EU law, discriminatory provisions are not unlawful if
authorised by other primary or secondary legislation. Only ‘due regard’ to equality
must be given in the drafting and interpretation of other statutes (Busby, 2017, 6). EU-
derived equality laws within secondary legislation, such as those providing for equal
treatment as to working arrangements including equal pay, will be particularly
vulnerable to dilution, if not removal, by the use of ‘Henry VIII clauses’ granting broad
ministerial fiat. While judicial review of such regulatory instruments will potentially
continue, this is not the same as redress previously available through the courts for
breaches of Charter rights.

After Brexit, ECHR and HRA rights will undoubtedly continue to help address
shortcomings in UK antidiscrimination laws despite being unable to prevent rights-
incompatible anti-discriminatory laws. However, the UK equality regime will still be
significantly weakened due to the loss of both enforcement remedies previously
available under EU law and its broader scope covering economic and social rights. In
post-Brexit UK, the common law also does not offer itself as an important alternative
means by which to protect equality rights given its past ineffectiveness, explaining why
statute-based equality law was developed in its place. As to the future, equality law is
now largely in the hands of the UK parliament and it may be left to civil society groups
to seek to both overcome any institutional blockages to promoting progressive equality
programs and keep the UK closely aligned with developments in the EU.

Prior to Brexit, UK workers’ rights had in recent years been supported by the Charter
and the EU General Principles, in particular the Working Time Directive. Many
employment-related rights derive directly from EU law including measures to prevent
discrimination against part-time and temporary workers; protection for agency
workers; paid holiday and working time; protection for employees when their roles are
transferred from one employer to another; and parental leave rights (McColgan, 2016,

p. 215).

The differing approach of EU and UK courts is another institutional factor which does
not augur well for the interpretation of labour rights legislation post-Brexit. The CJEU
has generally tended to give a wide meaning to social rights, interpret derogations
strictly and pay greater attention to international treaties than the UK courts (Ford,

2 The EU Equality Framework includes the Employment Equality Framework Directive (2000/78/EC), the Race
Equality Directive (2000/43/EC) and the Equal Treatment Directive (2006/54/EC.

24 One important influence of CJEU caselaw on UK equality law was the lifting of the compensation cap on
discrimination claims, something now susceptible to reduction.
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2016, p. 404). The UK courts and their common law tradition have, instead, tended to
give both greater attention to property and contractual rights than labour rights and
more literal interpretations to legislation coming before them. With the loss of
references to the CJEU may also come more procedural constraints, such as increasing
the difficulties of bringing an action in the courts as well as exemptions for small
businesses. The UK government will now be able to legislate to apply limits to any
remedies available without having to be concerned about the CJEU constraining such
action.

The EU-UK negotiations only indirectly addressed workers’ rights and the final
minimal Trade and Cooperation Agreement of December 2020 was only relevant in
terms of what was agreed as to the ‘level playing field. The Agreement’s ‘non-
regression clause’ (Article 6.2) is important in that the UK is not permitted to reduce
workers’ rights below their current level, with breaches subject to arbitration. %
However the deal arguably shifts the protection of these rights from being about the
protection of UK workers to being about the protection of European profits (Moyer-
Lee, 2021). Early analysis of the deal considers that it could allow for these rights to be
undermined through a process that sets a high bar for proving that the lowering of
protections affects trade and investment, resulting in the probable rare enforcement of
transgressions (Morris, 2020, p.7).? Institutionally within the UK, the diminished
influence of the trade union movement over recent decades will have weakened its
general ability to challenge a possible lowering of labour protections by a UK
government should it seek to take advantage of the deal (Jones, 2020).

Concluding comments

The UK’s institutional framework for the protection of rights was a complex and multi-
layered one that had linked the EU’s legal constitutionalism with the UK’s own political
constitution. This framework enabled individuals to secure redress against the state
through the courts for violations of rights while facilitating engagement with rights-
promoting developments, such as the EU’s Equality Framework. Brexit’s removal of
the Charter as well as severely limiting the access to, and influence of, the European
Court of Justice has negatively impacted both the range of substantive rights that can
be protected and the procedural means by which to deliver their effective protection.
The recent EU-UK Trade and Cooperation Agreement hardly addresses rights and the
EU’s focus has shifted squarely, as with the UK, to protecting its economic position
rather more than its rights regime.

The post-Brexit framework is not so much about directly and explicitly removing
certain rights from effective protection but rather leaves many questions unanswered
as to what will replace the substantive and procedural rights removed by the EUWA of
2018 and 2019. The UK government’s vague statements that rights protection will be
unchanged lack transparency while also denying the reality that rights protection is
now almost exclusively left in the political domain with its dominant political culture
of majoritarianism. The current government’s sizeable majority resulted in the
executive’s dominance of parliament as revealed by the removal of parliamentary

% Should the EU be successful at arbitration, the tariffs imposed could not be at a rate higher than necessary to
rectify the distortions from the UK caused by the undercutting and thus, over time, the UK could still gain an
advantage from reducing workers’ rights.

% Tn the weeks immediately following Brexit, the UK government was reported to be planning to scrap the 48-
hour cap on the working week as well as other deregulatory measures (Middleton, 2021).
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scrutiny of the final Brexit negotiations in the EUWA 2019 and the neglect of the Sewel
convention. The parliament has also been left with little voice as to how EU-retained
law will be incorporated into domestic law while the UK courts’ deferential approach
to parliamentary sovereignty makes robust common law protection of rights unlikely.

The UK’s planned reversion to its pre-existing institutional framework for the
protection of rights is incomplete given the path dependency created by its historical
engagement with the EU’s legal entrenchment of rights and the changed expectations
around the protection of rights. Given the different logics of the UK’s framework based
on parliamentary sovereignty and the EU’s legal constitutionalism, the nature of this
post-Brexit institutional accommodation is unclear. What is clear is that the reversion
will mean a marginal role for the courts and that without some form of legal-
constitutional constraint, rights protection could be amended, if not removed, by
statute. With all the gaps and silences around rights that Brexit has created, it remains
amatter of concern going forward as to how important the role of law and human rights
norms, as drawn from both international and EU law, will be in the protection of rights
in the UK.
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