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Jim S. Adriel1

It is impossible to separate one’s intellectual 
and theoretical activity from the circumstances 
of one’s life. Certain events in my life have 
irrefutably proved the truth of this axiom. 

8IFO� *� XBT� QJDLFE� UP� CF� CSPVHIU� UP� UIF�
Villawood immigration detention centre (VIDC), 
I felt overwhelmed and due to the harassment 
consequently caused, I forgot that my 
educational and professional documents were 
MFGU�BU�UIF�QMBDF�GSPN�XIFSF�*�XBT�QJDLFE��5IFTF�
included:

�.Z� .�"� EFHSFF� 	(PWFSONFOU� $PMMFHF�
6OJWFSTJUZ�<($6>

�.Z�#�"�EFHSFF�	($

�3FTVMUT�GPS�.�"�o�*���**�	($

�3FTVMUT�GPS�#�"�o�*���**�	($

�3FTVMU�DBSE�GPS�JOUFSNFEJBUF�	($

�3PMM� PG� IPOPVS� BXBSEFE� UP�NF� CZ� ($6� GPS�
editing the Ravi
-My IELTS result.
-Experience certi!cates from Beaconhouse 
/BUJPOBM� 6OJWFSTJUZ� (PWFSONFOU� $PMMFHF�
University, National College of Arts, Virtual 
6OJWFSTJUZ� PG� 1BLJTUBO� 1BLJTUBO� 4DIPPM� PG�
Fashion Design.

These also included copies of my published 
writings.

"U�7*%$�*�TQPLF�UP�NZ�%*"$�DBTF�NBOBHFST�CVU�
nobody helped me in retrieving my educational 
and professional documents. Within the very 
!rst few days of being brought to VIDC, I !lled 
a client request form about this but no one ever 

1 Jim Shumile Adriel is the pseudonym of Shumile Arif. He has 
been detained inside the Villawood immigration detention 
centre for a period exceeding two years.

responded to it. I also got in touch with the 
university of Sydney and was thereby advised 
to !ll the lost property form on its web site. 
I !lled the form but what I got in response 
was (eventually) an email expressing inability 
BOE�GBJMVSF�UP�öOE�NZ�CPPLT�o�XIJDI�IBE�CFFO�
UBLFO�CZ�UIF�VOJWFSTJUZ�PG�4ZEOFZ�TFDVSJUZ�o�CVU�
not a single word was mentioned about my 
professional and educational documents! My 
subsequent email, reminding them of the issue 
(of documents) that had been evaded was never 
answered.

I complained to the Commonwealth 
and Immigration Ombudsman and the 
Ombudsman’s o"ce is currently investigating it 
[Ombudsman 11]. 

Before proceeding any further, I believe it is 
important for me to explain that, for many of the 
dates I would be citing now, I do not necessarily 
have to rely on my faulty memory since I would 
be citing these dates from those documents 
which are currently in my possession. During the 
RRT session, on the other hand, I had to rely on 
my memory alone to recall the dates as I did not 
have access to my educational and professional 
documents then, as I have not been able to gain 
access to those until now. 

Furthermore, in an unpublished essay, I have 
argued that the human memory operates 
DPOUSBQVOUBMMZ�BOE�JU�JT�JO�MJHIU�PG�UIJT�LOPXMFEHF�
that my ability to recall certain details while 
forgetting certain others must be understood. 
Here I just want to note that the neglect of 
the contrapuntal nature of human memory 
determines the regularity of a Manichean 
discourse. This Manichean discourse has been 

5PXBSET�/FX�)PSJ[POT�JO�1PTUDPMPOJBM�
Refugee Studies
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DPOTUSVDUFE� BU� JOTUJUVUJPOT� MJLF� UIF� '$"'$� BOE�
the RRT and is auto-referentially echoed by 
DIAC. 

On 12/06/2009, I went to attend the RRT 
hearing on its invitation. It was horrible. But what 
was really odd was the fact that the RRT member 
had my original educational and professional 
documents in her possession. These were not 
mere photo copies. These were original ones.

She showed me those – waived those at me 
UPXBSET�UIF�FOE�PG�UIF�TFTTJPO��*�USJFE�UP�BTL�IFS�
about those but she interrupted me and told 
NF� UP� BTL� NZ� TVQFSWJTPS� JOTUFBE�� 4P� TIF� IBE�
SVJOFE�NZ�DBSFFS�CZ�LFFQJOH�NZ�EPDVNFOUT�XJUI�
herself and was not even willing to be bothered 
about it! It is impossible to imagine the material 
SFBMJ[BUJPO�PG�B�NPSF�QSPWPDBUJWF�CFIBWJPVS�

These documents are not mere photo copies. 
These are original documents. I never submitted 
these original documents to RRT or DIAC 
– except when these were required by the 
Australian consulate (in my country of origin) 
in connection with my student visa application 
(in-so-far-as I am able to recall this correctly). 
After sometime, my original documents were 
SFUVSOFE�CBDL�UP�NF��%VF�UP�NZ�GBVMUZ�NFNPSZ�
I cannot recall the exact dates regarding the 
time period when my original documents were 
sent to the Australian consulate and when these 
XFSF�HJWFO�CBDL�UP�NF�� *�DBOOPU�SFQSPEVDF�UIF�
past in its entirety in a crudely linear narrative 
of events. All that is humanly possible for me to 
do is nothing more and nothing less than putting 
forth traces of the past.

My original documents were in my possession – 
until I was brought to VIDC. I lost possession of 
those in the process of being brought to VIDC. I 
BUUFNQUFE�UP�TFFL�IFMQ�GSPN�%*"$�7*%$�TFSWJDF�
provider and the university of Sydney but nobody 
helped. So I complained to the Ombudsman.

0O� B� MBUFS� EBUF� *� TQPLF� UP� B� MBEZ� GSPN� %*"$�
who was, then, present at VIDC (probably) 
JO� DPOOFDUJPO� XJUI� GFFECBDL� BOE� DPNQMBJOUT�� 
She conveyed it to my (then) DIAC case  
manager, who, in his turn,  got in touch with the 
RRT about it. 

My (then) DIAC case manager Satinder Singh 
Pasrichah, however, failed to grasp the substance 
PG�UIF�QSPCMFN��8IFO�IF�TQPLF�UP�NF�PO�QIPOF�
he referred to “copies” (sic!) of my documents 
which, in his imagination, I had submitted 
to the so-called “tribunal” (sic!). I corrected 
him. But, I am not sure, if he has still managed 
to comprehend the case of my documents – 
nevertheless, he is no longer my case manager.

The lady from DIAC, on the other hand, was 
much more conscientious. Her willingness 
to heed my perspective showed her open-
mindedness.

Consequently, one RRT o"cer Mr/Ms Stuart 
"JLFO� TFOU� B� MFUUFS� UP� NF� PO� ������������ *U�
begins:

“I am writing about your request for the 
return of original documents you submitted 
to the Tribunal (sic).”

The very !rst line shows that the fundamental 
assumption behind the RRT’s response is 
BCTPMVUFMZ�XSPOH��5P�DPSSFDU� JU� *�XSPUF�CBDL� UP�
the RRT on 10/02/2010 and faxed my letter on 
the same day.

i%FBS�.S�.T�"JLFO�

“Your letter dated 5 February 2010 was 
IBOEFE� UP� NF� ZFTUFSEBZ�� 5IBOL� ZPV� GPS�
writing to me. It seems to me that you were 
not given the correct information, or, for 
some human reason, you did not get to hear 
it correctly.”

i5IF�EPDVNFOUT� *� BN�TQFBLJOH�BCPVU�XFSF�
never submitted by me to the RRT. But the 
RRT member had them in her possession at 
the time of the hearing. That was on 12 June 
������5P�NBLF�IFS�QPJOU�TIF�TIPXFE�NF�NZ�
documents in her hand.

“These documents are my educational and 
professional documents. They include my 
degrees, certi!cates, etc. I need my original 
EPDVNFOUT�CBDL�� *�EP�OPU�OFFE�UIFJS�DPQJFT��
These original documents were in the RRT 
member’s possession.
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“I never submitted these to the RRT. How the 
RRT member got these in her possession is 
as much of a mystery to myself as to anyone 
FMTF��"T�*�IBWF�CFFO�LFQU�JO�EFUFOUJPO�GPS�BMM�
UIJT�QFSJPE�TP�*�EJE�OPU�IBWF�BOZ�XBZ�UP�LOPX�
about it.

i"OE� JSPOJDBMMZ� UIF� 335� NFNCFS� VUJMJ[FE�
NZ�EPDVNFOUT�UP�NBLF�IFS�QPJOU�CVU�OFWFS�
thought about returning these to me. This 
falls radically short of decent conduct among 
human beings.

“No one has any right to deprive me of my 
own educational and professional documents. 
These documents are no one’s property but 
mine. The only appropriate course of conduct 
for whoever has these in his/her possession 
is to return these to me.

i5IBOLJOH�ZPV�JO�BOUJDJQBUJPO�
“Yours sincerely
“(Signed)”

The RRT never replied to my letter since it had 
no reply to the truth of my contention.

As I wrote, these original documents were never 
submitted by me to the so-called “Tribunal” 
(sic). I had no reason to do so – no reason to 
submit my original educational and professional 
documents to the so-called “Tribunal” (sic).

If someone is unwilling to believe me, then 
one can read the RRT member’s own list of the 
documents submitted by me to the “Tribunal” 
	TJD
�� 4P� *� BN� DJUJOH� JU� IFSF� GPS� UIF� TBLF� PG�
everyone’s convenience. It is not di"cult to 
EJTDPWFS�UIBU� UIF�TBJE�335�PóDFS�4UVBSU�"JLFO�T�
(mis)information is inconsistent with the RRT 
member Kerry-Anne Hartman’s description of 
the documents submitted by me to the so-called 
“Tribunal” (sic). She writes:

“The applicant submitted the following 
documents to the Tribunal prior to the 
hearing.

“-Letter to the Tribunal from the applicant. 
5IF�MFUUFS�BTLT�UIF�5SJCVOBM�UP�DPOTJEFS�XIBU�
the psychologist has written about him. He 
stated that in his session with a psychologist 

facts about his psychological state have come 
to light. He states that he has been su#ering 
from ‘Procrastination’ for nearly three years.

“-‘Standard Health Event’ document dates 10 
June 2009.

i�1BHFT�GSPN�8JLJQFEJB�BCPVU 
Procrastination.” [RRT 32] 

Where, in this list, is any mention of my original 
educational and professional documents (which 
I am supposed to have submitted to the so-
called “Tribunal”)? There is not even the slightest 
mention of those. This is the truth. If anyone is 
able to prove otherwise, I challenge him to do so.

"JLFO�T� 	NJT
JOGPSNBUJPO� JT� JODPOTJTUFOU� XJUI�
Hartman’s description – so-much-so that if 
"JLFO� JT� SJHIU� UIFO� )BSUNBO� JT� XSPOH� BOE� JG�
)BSUNBO� JT� SJHIU� UIFO�"JLFO� JT�XSPOH�� JG� *� IBE�
QSPWJEFE� NZ� EPDVNFOUT� UP� UIF� 335� BT� "JLFO�
claims, then why did Hartman not mention it? 
And if Hartman’s list is correct, then why did 
"JLFO� DMBJN� UIBU� *� IBE� TVCNJUUFE� UIFTF� UP� UIF�
335�o�XIJMF�)BSUNBO�T�PXO� MJTU�EPFT�OPU�NBLF�
the slightest mention of these?

This inconsistency – or what may also be 
NFOUJPOFE� BT� TUSBUFHJD� øFYJCJMJUZ� 	JO� UIF�
incomparably sophisticated language of 
cultural theory) – nevertheless, comes along 
with an ideological rigidity. It reproduces, in 
another form, Hartman’s confusing mumbo-
jumbo about “the documents he provided to 
UIF� %FQBSUNFOUyw� <335� ���>�� 8IJMF� "JLFO�
constructs his/her discourse to create the false 
impression that I – for some mysterious reason 
– submitted my own original educational and 
professional documents to the RRT, Hartman 
had earlier given a deeply confusing account 
meant to create the false impression that I 
had given my own original educational and 
professional documents to DIAC.

This auto-referential echo of an Orientalist 
discourse is meant to protect these putatively 
(ir)responsible institutions from the inevitable 
disclosure of the fact of their very real and 
serious (ir)responsibility: the fact that I lost my 
documents due to these institutions had been 
predeterminedly protected from disclosure 
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through the prior construction of a discourse that 
I had provided these to DIAC/RRT and hence a 
discourse was constructed and interpellated 
that I, and not these institutions, am responsible 
for their subsequent fate (and therefore my 
own problems), that I have no one to blame but 
myself! Ironically, this is exactly what the DIAC 
interviewer (the so-called “Minister’s delegate”) 
had said to me, “this is all your fault!” The really 
signi!cant question about these institutions’ 
own (ir)responsibility, and, therefore any serious 
attempt at investigation about the very real 
disjuncture between what these institutions 
claim to do and what they really do – had been 
evaded in advance.

This ideological rigidity is shared by both 
)BSUNBO� BOE� "JLFO�� )PXFWFS� QBSBEPYJDBM�
as it may seem, this ideological rigidity !nds 
its own condition of possibility in a peculiar 
TUSBUFHJD� øFYJCJMJUZ�� 8IJMF� )BSUNBO� DMBJNFE�
that I had submitted my own documents to 
UIF� iEFQBSUNFOUw� "JLFO� DIBOHFE� UIF� TUSBUFHZ�
to reformulate the ludicrous claim that these 
documents had been submitted by me to the so-
called “Tribunal” (sic). But what remained rigidly 
and a-historically unchangeable and invariable 
was the deeply-entrenched prejudice that the 
one responsible for providing my documents 
to these institutions was none other than 
myself – and therefore, no one is responsible 
for my troubles but my own self! This dialectical 
UFOTJPO�CFUXFFO�B�øFYJCMF�NBOJGFTU�0SJFOUBMJTN�
and a rigid latent Orientalism has constrained 
the boundaries of the discourse hitherto 
constructed and provides clue to the regularities 
of this discourse. So any discussion of these 
institutions’ own (ir)responsibility has been very 
cunningly evaded in advance. As a discourse, 
0SJFOUBMJTN� FNQMPZT� TUSBUFHJD� øFYJCJMJUZ� JO� UIF�
service of an ideological rigidity.

Before proceeding further, I must note in passing 
that, my deconstruction of  the FCAFC’s, RRT’s 
and DIAC’s discourse has now culminated in 
my own original theoretical discoveries which 
are bound to contribute to certain crucial 
issues under discussion in postcolonial and 
cultural theory. For example, a hotly-contested 
controversy has arisen – is Orientalism discourse 

PS� JEFPMPHZ � *O� RVJUF� B� EPHNBUJD� TUSBJO� "JKB[�
Ahmad objected to Edward Said’s study of 
Orientalism as discourse due to the non-Marxist 
origin of the terminology involved (Ahmad 
2008: 165-167). This has set the tone for an 
JOøVFOUJBM�HSPVQ�PG�DSJUJDT��"OPUIFS�USFOE�BNPOH�
critics – due to its hostility towards Marxism – 
IBT� CFFO� PCKFDUJOH� UP� BUUFNQUT� BU� BOBMZ[JOH�
Orientalism as an ideology. Most have failed to 
grasp the true signi!cance of Edward Said’s own 
critique of Orientalism as both discourse and 
ideology.

A related question, instigating debate, has 
been focused round the issue of formulating a 
critique that avoids a simplistic understanding of 
Orientalism mirroring its own static, unchanging 
and a-historical re-presentation of the Orient.

In my opinion, this controversy has been waged 
in binaristic terms since the very question 
– whether Orientalism is a discourse or an 
ideology – implies the acceptance of the same 
binaristic logic that the late Edward W. Said 
had correctly rejected at the outset. My own 
theoretical approach, as we saw above, by 
abandoning the fundamentally constrained 
premises of this controversy, has led me to an 
altogether di#erent conclusion: the Orientalist 
EJTDPVSTF� FNQMPZT� TUSBUFHJD� øFYJCJMJUZ� JO� UIF�
service of an ideological rigidity. 

The fact that I have come to this conclusion 
through deconstruction of the discourse 
constructed during the so-called “refugee 
determination process” demonstrates – most 
emphatically – the absolute absurdity of 
separating the circumstances of one’s life from 
one’s intellectual and theoretical activity. 

/PX�DPNJOH�CBDL�UP�PVS�QPJOU�PG�EFQBSUVSF��XIBU�
is truly concerning is, not only the fact that both 
"JLFO� BOE� )BSUNBO� MJFE� CVU� BMTP� UIF� GBDU� UIBU�
their lie shared a very similar structure. There is 
OPUIJOH�OFX�JO�UIF�TUSVDUVSF�PG�"JLFO�T�MJF�FYDFQU�
the fact that he/she replaces the “Tribunal” for 
Hartman’s “department”!

But the real purport of what Hartman was trying 
to do becomes comprehensible through the 
deconstruction of the following line written by 
her:
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“The Tribunal is of the view that if the applicant 
had been appointed and employed as a 
VOJWFSTJUZ� MFDUVSFS� JO� 1BLJTUBO� IF� XPVME� IBWF�
remembered when he had been appointed and 
IPX� MPOH� IF� XPSLFE� GPS� BOE� XPVME� OPU� IBWF�
needed access to the documents he provided 
(sic) to the Department in order to provide a 
consistent account of his employment” [RRT 
122]. 

So that is it! Kudos! It is not di"cult to see what 
lies behind-the-lines: having deprived me of my 
educational and professional documents, she is 
happy that the conspiracy to ruin my career has 
been accomplished!

And the FCAFC declares “omnisciently” (I write 
this with all due respect):

“The Tribunal put its concerns about these 
inconsistencies to the respondent. His 
explanation was that he did not have access 
to his certi!cates of employment whilst in 
the detention centre as they were with the 
Department with whom he had lodged his 
visa application. The Tribunal rejected this 
explanation thus:

“‘The Tribunal is of the view that if the applicant 
had been appointed and employed as a 
VOJWFSTJUZ� MFDUVSFS� JO� 1BLJTUBO� IF� XPVME� IBWF�
remembered when he had been appointed and 
IPX� MPOH� IF� XPSLFE� GPS� BOE� XPVME� OPU� IBWF�
needed access to the documents he provided 
(sic) to the Department in order to provide a 
consistent account of his employment’” [FCAFC 
67].

As if this auto-referential echo was not ironical 
enough already, his Honour adds further to his 
NFUBQIZTJDT� PG� iUSVUIw� TFFLJOH�� i5IF� 5SJCVOBM�
EJE�OPU�TFFL�UIF�DFSUJöDBUFT�JUTFMGw�<'$"'$���>�

Does his Honour intend to suggest that I am not 
educated and have not been employed?

A discourse which is so thoroughly at variance 
with the objective reality can never lead anyone 
to truth. Objective reality is under no obligation 
to conform to discourses and texts in order to be 
objective and real but texts and discourses must 
conform to objective reality.

In the Federal Magistrates’ Court of Australia 
(FMCA)’s much more perceptive text of 
judgment, the same line has been cited and it 
has been noted:

“When rejecting his evidence, the Tribunal 
appears even to have had doubts about his 
DMBJNFE� BDBEFNJD� IJTUPSZ� JO� 1BLJTUBOw� <'.$"�
26].

Notwithstanding the FCAFC’s disagreement 
with the FMCA’s disclosure of the  RRT’s 
jurisdictional error, the FCAFC notes:

“Indeed, having perused the Tribunal’s reasons 
with some care I feel bound to observe that its 
degree of disbelief in almost anything put by 
the respondent leaves in my mind the distinct 
impression that the value of the Tribunal’s 
reasons as testimony may be somewhat 
limited.” The signi!cance of this admission 
DBOOPU� CF� PWFSFNQIBTJ[FE� TJODF� UIJT� JT� OPU�
coming from a source which is, even by the 
slightest degree, hostile to the RRT, but from 
the FCAFC which, as a matter of fact, supported 
the RRT’s decision! “That exceptional reasoning 
raises real questions in my mind as to the quality 
PG�UIF�EFDJTJPO�NBLJOH�QSPDFTT�VOEFSUBLFO��*U�JT�
not necessary to pursue this further: it su"ces 
only to say that a case for giving the Tribunal’s 
view of things decisive weight is not made out” 
[FCAFC 61].

Exactly! And particularly since the “Tribunal” did 
with my documents what it did, “a case for giving 
the Tribunal(sic)’s view of things” any “weight 
is” certainly “not made out.” And neither is there 
any case for supporting the RRT’s contention 
which is what the FCAFC did.

While the FCAFC declares the RRT’s decision-
NBLJOH� QSPDFTT� UP� CF� POF� PG� RVFTUJPOBCMF�
quality, it has never (even remotely) doubted the 
FMCA’s integrity. Ironically, however, FMCA’s 
decision and proceedings have been canceled 
while the RRT’s decision based on a questionable 
EFDJTJPO� NBLJOH� QSPDFTT� IBT� CFFO� VQIFME��
This raises real questions about the quality of 
UIF� EFDJTJPO� NBLJOH� QSPDFTT� VOEFSUBLFO� BU�
UIF� '$"'$� JUTFMG�� 8IBU� LJOE� PG� B� QSFDFEFOU� JT�
intended to be set here – a precedent to uphold 
questionable decisions? This shows that the 
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discourse constructed at the FCAFC is premised 
on the prejudice – and has concluded – that the 
335�T� RVFTUJPOBCMF� EFDJTJPO�NBLJOH� JT� OPU� B�
deviation from law but is the law here! 

Is such reasoning sustainable? 

Is it correct to set such an unwholesome 
precedent?

If the FCAFC had failed to discover that the RRT’s 
EFDJTJPO�NBLJOH�QSPDFTT�XBT�RVFTUJPOBCMF�UIFO�
there might have been grounds for deeming its 
conclusions as ones based on individuous and 
idiosyncratic errors. But, after having discovered 
and explicitly declared that the RRT’s decision-
NBLJOH�QSPDFTT�XBT�RVFTUJPOBCMF� UIF� '$"'$�T�
conclusions can, by no means, be regarded as 
merely individuous and idiosyncratic errors. 
2VJUF� UIF� DPOUSBSZ�� $PMPOJBM� EJTDPVSTF� BOBMZTJT�
– which is my predilection as a postcolonial 
theorist – has led me to conclude, safely, that 
the peculiar mode of (mis)interpretation of legal 
discourse employed at the FCAFC has been 
intended to bestow on RRT the license to impose 
JUT� RVFTUJPOBCMF� EFDJTJPOT� PO� BTZMVN� TFFLFST��
There can be no other plausible explanation for 
the fact that, having admitted that the RRT’s 
EFDJTJPO�NBLJOH� QSPDFTT� XBT� B� RVFTUJPOBCMF�
one, the FCAFC went on to (mis)interpret 
legal discourse in the interest of upholding a 
decision imposed on the basis of a questionable 
EFDJTJPO�NBLJOH� QSPDFTT�� 4JODF� VQIPMEJOH� UIF�
RRT’s questionable decisions – and therefore its 
arbitrary power – is not a deviation from its legal 
discourse but is its legal discourse, hence the 
jurisdictional error here is not merely individuous 
and idiosyncratic but is systemic and structural.

*U�CFUSBZT�UIF�JOWPMWFNFOU�PG�B�iXIPMF�OFUXPSL�
of interests” (Said 2003: 3).

My educational and professional documents 
were in Hartman’s possession. Wherever these 
were before or after the session – through the 
NBöB�MJLF�NBOJQVMBUJPOT�BOE�JOUSJHVFT�PG�BOZPOF�
– this was de!nitely the case on 12 June 2009 – 
i.e., during my RRT hearing. 

)BSUNBO�LOFX�UIBU�*�IBE�CFFO�FEVDBUFE�JO�BOE�
FNQMPZFE�CZ�1BLJTUBOJ�VOJWFSTJUJFT� 	QSJPS� UP�NZ�
BSSJWBM� JO� "VTUSBMJB
�� 4IF� LOFX� JU� CFDBVTF� TIF�

IBE�NZ�PSJHJOBM�o�BOE�*�FNQIBTJ[F�PSJHJOBM�BOE�
not mere copies – educational and professional 
documents in her possession during the hearing. 
And yet she threw doubt on precisely this fact! It 
is not di"cult to conclude that this is no innocent 
error but a deliberate wrong: since she had my 
original educational and professional documents 
in her possession and yet she could throw doubt 
on my quali!cations, the conclusions one may 
draw about her own veracity can, by no means, 
CF�øBUUFSJOH��

This was a psycho-pathological display of power 
meant to crudely and yet subtly harass me 
against even remotely harbouring any hopes for 
obtaining justice.

This was a subtle process of ideological 
interpellation.

This was a conspiracy to ruin my career 
and therefore suppress the emergence of 
my contrapuntal perspective. This was a 
conspiracy to eliminate me as an intellectual. 
The signi!cance of this fact cannot be 
PWFSFNQIBTJ[FE�� .Z� TQFDJBMJ[FE� GPDVT� JT� PO�
postcolonial theory pioneered by Edward W. 
Said’s secular criticism of Orientalism. And 
yet I have been, until now, assessed through a 
methodology constrained within the prejudiced 
GSBNFXPSL� PG� 0SJFOUBMJTN�� /P� XPOEFS� OFJUIFS�
RRT member Hartman nor DIAC interviewer 
Mohan Zachariah, was willing (and able) to 
EJTDVTT� UIF� BSFB� PG� NZ� TQFDJBMJ[FE� GPDVT� XJUI�
NF�� 5IFZ� LFQU� PO� FWBEJOH� UIJT� JTTVF� CZ� VTJOH�
various pretexts or by changing the subject of 
conversation. And Hartman went so far as to 
BUUFNQU� UP� USJWJBMJ[F� XIBU� XBT� OPU� USJWJBM� BOE�
UIFSFGPSF�OPU�USJWJBMJ[BCMF�

“He claimed that Edward Said, a Palestinian 
"NFSJDBO�IBT�XSJUUFO�B�CPPL�PO�0SJFOUBMJTN��)F�
claimed that it is about how the west perceives 
UIF� 0SJFOU�� )F� DMBJNFE� UIBU� UIF� CPPL� JT� BCPVU�
multiculturalism and secularism. He claimed 
that he wanted to write a thesis on Orientalism. 
He claimed that his thesis was titled ‘Was Marx 
an Orientalist (sic)’” [RRT 43].

It was by no means an instance of myself 
somehow falsely claiming that Edward Said 
BVUIPSFE� 0SJFOUBMJTN� B� XPSL� JO� XIJDI� IF�
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employed secular criticism to deconstruct 
the binaristic and Manichean discourse of 
Orientalism. It is the objective truth. Anyone 
educated in humanities must be aware of it. 
Anyone who claims to be educated and is 
occupying a responsible position a#ecting the 
MJWFT� PG� BTZMVN� TFFLFST� o� BOZPOF�NBLJOH� TVDI�
claims must be aware of Edward Said’s secular 
criticism of Orientalist textualism. 

If she is not aware of this, then I have no 
di"culty in considering her nothing but an 
ignorant lout and a “half-literate technocrat” – 
UP�VTF�4BJE�T�PXO�QISBTF� GPS�QFPQMF�PG� TVDI� JML�
– who had a very low intellectual calibre. If such 
JT� OPU� UIF� DBTF� BOE� TIF� SBUIFS� QSFGFST� UP� UIJOL�
of herself as a “superliterate Orientalist” (Said 
2003: 108), then this reveals the clue to the 
very real  injustice manifesting itself in the truly 
absurd irony of the entire situation: someone 
MJLF�NF�XJUI�B�TQFDJBMJ[FE�GPDVT�PO�UIF�BOBMZTJT�
of Orientalism as an ideological and discursive 
formation has been viewed, until now, through 
the prejudices of a discourse constrained 
within the limitations of Orientalism. This 
auto-referentiality means a predetermined 
condemnation, or, to phrase it slightly di#erently, 
a condemnation in advance and thereby 
seriously undermines the credentials of those 
XIP�IBWF�KVEHFE�NF�BT�FNCPEZJOH�TPNF�LJOE�
of impartial and independent judicial bodies – 
with the sole exception of the FMCA. However, 
my right to impartial and independent justice 
has been bequeathed to me in article 10 of the 
universal declaration of human rights.

The FCAFC failed to display any meaningful and 
substantial comprehension of this issue: its text 
of judgment is totally devoid of any reference – 
FWFO�B� TMJHIU�POF�o� UP�NZ� TQFDJBMJ[FE� GPDVT�PO�
Edward Said’s secular criticism of Orientalism 
as an ideological and discursive construction 
– notwithstanding the fact that my legal 
representative (who had, in fact, a very limited 
understanding of this aspect) had referred to 
it – on my insistence – in his submission to the 
FCAFC (albeit, in a very timid manner). I would 
MJLF�UP�QPJOU�UIJT�PVU�XJUI�BMM�EVF�SFTQFDU�

The FCAFC’s unfortunate failure to engage in a 

meaningful discussion about this aspect of the 
situation had the undesirable consequence of 
closing their eyes to their own Orientalism – 
Edward Said had diagnosed Orientalism’s major 
failure as a human as much as an intellectual 
one: Orientalism failed to identify with human 
experience and failed to see it as human 
experience (Said 2003: 328). And here we 
are dealing with a legal discourse that “did not 
require the Tribunal to press the respondent 
to call further evidence of his psychological 
problems or to expand his arguments relating to 
the rami!cations of his problems for any aspect 
of the case he sought to present” [FCAFC 20]. 

The chilling truth of this Orientalist insouciance 
towards a contrapuntally overdetermined human 
TJUVBUJPO� SFWFBMT� JUTFMG� JO� UIF� GPMMPXJOH� SFNBSL��
“I respectfully di#er from Smith FM  because I 
EP�OPU�UIJOL�UIBU�UIF�BOBMZTJT�UVSOT�PO�XIFUIFS�
an applicant was, or was not, a#orded a fair 
hearing” [FCAFC 75]. Since the FCAFC’s analysis 
was, by its own admission, not concerned with 
procedural fairness, one does not have to go 
really far to argue that its procedure was not 
fair. And since his Honour Smith FM’s analysis 
was, in terms of the FCAFC’s own admission, 
deeply concerned with procedural fairness, 
one does not have to go too far to argue that 
the FMCA’s procedure was absolutely fair. So 
the question that the FCAFC sets before itself 
is not whether or not the FMCA’s procedure 
was fair (the FCAFC itself never challenged 
the FMCA’s procedural fairness). This question 
does not simply exist for the FCAFC’s Orientalist 
EJTDPVSTF� CFDBVTF� BTZMVN�TFFLFST� VOMJLF�
others, are not human and therefore do not 
deserve procedural fairness! It brushes aside 
this crucial question of procedural fairness 
because it does not believe in procedural 
GBJSOFTT�GPS�BTZMVN�TFFLFST�o�JOTUFBE�JU�CFTUPXT�
on the RRT a license to impose its questionable 
EFDJTJPO�NBLJOH�QSPDFTT�PO�BTZMVN�TFFLFST�BOE�
therefore, gives arbitrary power to the RRT.

Since the FCAFC does not believe in procedural 
GBJSOFTT� GPS� BTZMVN�TFFLFST� JU� JT� PCWJPVT� UIBU�
JU� EPFT� OPU� DPOTJEFS� BTZMVN�TFFLFST� BT� IVNBO�
beings. Procedural fairness is, after all, meant 
GPS�IVNBO�CFJOHT�o�CVU�BTZMVN�TFFLFST�BSF�OPU�
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considered human in its discourse. After this, it 
becomes impossible to claim that the FCAFC’s 
decision – and the RRT’s – embodies anything 
that is procedurally fair since the FCAFC’s 
(mis?)interpretation of legal discourse is not 
concerned with the issue of procedural fairness 
UPXBSET� BTZMVN� TFFLFST�� "OE� JU� CFDPNFT�
impossible to claim that the FMCA’s procedure 
was not a fair one since the FMCA was indeed 
o� VOMJLF� UIF� '$"'$� o� EFFQMZ� DPODFSOFE� XJUI�
procedural fairness. His Honour Smith FM’s 
perspective was concerned with “the important 
consideration of fairness” [FMCA 63] while the 
discourse constructed at the FCAFC failed to 
give due importance to his Honour’s concern. 
Since the FCAFA was not concerned with 
procedural fairness, it cannot be argued, by any 
stretch of imagination that its procedure was 
fair.

After all, here is an open confession that the 
particular (mis?)interpretation of legal discourse 
employed at the FCAFC was indi#erent towards 
a contrapuntally overdetermined human 
situation. But if the Orientalist insouciance 
towards a human situation is not a deviation 
from law but is the law, then all it means is that 
the jurisdictional error is not merely individous 
and idiosyncratic but is systemic and structural. 

.Z� PXO� JOUFOUJPO� JO� FNQIBTJ[JOH� UIF�
psychological dimension of my situation was  to 
open their eyes to their Orientalist abstraction 
from the human dimension of one’s situation. 
However, in the FCAFC’s discourse, the RRT’s 
GBJMVSF�UP�UBLF�BDDPVOU�PG�UIF�IVNBO�EJNFOTJPO�
of one’s situation is not a deviation from law but 
is the law here! 

"OE�UIF�'.$"�XIJDI�UPPL�B�IVNBO�JOUFSFTU� JO�
my situation and ordered the RRT in this spirit 
IBT� CFFO� DSJUJDJ[FE� GPS� EPJOH� QSFDJTFMZ� UIJT��
However, only a fascist could argue in that strain: 
GBTDJTN�UPP�IBE�B�MFHBM�TUSVDUVSF�UP�MFHJUJNJ[F�JUT�
existence but what di#erentiates a democratic 
legal structure from a fascist one is precisely the 
GBDU� UIBU� UIF� MBUUFS�XPVME�OPU� UBLF� JOUFSFTU� JO�B�
human situation while the former would. The 
FCAFC’s Orientalism’s human failure is total. In 
its discourse, law is considered to have ful!lled 

its function to the maximum perfection precisely 
at the moment when it has made the maximum 
abstraction from the human dimension of a 
situation and from procedural fairness. 

In my application for special leave to appeal 
before the High Court of Australia (HCA), I 
raised questions of procedural fairness. In a very 
thin text of judgment, it was stated that I did not 
advance any questions of law. This shows that 
the High Court of Australia does not consider 
the question of procedural fairness as a question 
of law!

4JODF�XF�BSF�JO�B�QMBDF�XIFSF�BTZMVN�TFFLFST�BSF�
LFQU�JO�JNNJHSBUJPO�EFUFOUJPO�DFOUSFT�XIJDI�JT�iB�
space at once outside of the law yet at the same 
time within it”, there is no wonder that such 
reasoning is being applied. What we are dealing 
with here is “the state of exception whereby 
the law is seen to achieve its ultimate objective 
at the very moment when it is suspended. 
The state of exception forms the means by 
which a state may, along with other non-legal 
acts, legitimately deny certain members of its 
population the rights usually enjoyed by all its 
DJUJ[FOT���w� 	'VHHMF� ������ ��
�� 0OF� NBZ� QBVTF�
UP� SFøFDU� PO� UIF� JSPOZ� UIBU� (JPSHJP� "HBNCFO�T�
SFøFDUJPO�PO�DFSUBJO�IPSSPST�PG�/B[JTN�JT�FRVBMMZ�
true of Australia’s immigration detention  regime 
and is applicable here, almost, word-to-word!

I would recommend legal practitioners and 
human rights activists to pay special heed 
to the crucial distinction underwriting Noam 
$IPNTLZ�T� BQQSPBDI� UP� MFHBM� EJTDPVSTF� o� iB�
distinction between legitimate and illegitimate 
laws, on the one hand, and legitimate and 
illegitimate applications of those laws on the 
PUIFSw�	#BSTLZ
�

The non-falsi!able orthodoxy which the FCAFC 
considered itself bound to follow merely shows 
that the legal discourse has irredeemably got 
bogged down into and is inexcusably tainted with 
the sin of auto-referentially. The only way to avoid 
this sin of auto-referentially is to engage in a 
healthy dialogic interaction with my contrapuntal 
perspective. 

No discourse constrained within the limitations 
imposed by Orientalism can really grasp the truth. 
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“Orientalism is a discursive construction of the 
West that has no necessary relation to the actual 
although if Westerners want to say anything 
about that actuality then they still have no 
option but to use Orientalist discourse” (Young 
2007a: 22-23).

So when I said in the FMCA that my hands were 
tied while the opposing side was free to do 
anything, the substance of my words had more 
than a mere literal implication. It has perhaps 
CFFO� UBLFO� UP�NFBO�POMZ� MJUFSBMMZ� UIBU� *�XBT� JO�
detention. This was true but not su"cient.

The fact that I have been held in detention, has 
resulted in great deal of emotional distress for 
NF�BOE�IBE�CFFO�XJTFMZ�DSJUJDJ[FE�CZ�IJT�)POPVS�
Smith FM during the proceedings in the FMCA – 
where my contention had been upheld [FMCA 
70]. What truly complicated the situation was 
the Orientalist unwillingness and inability on 
part of the RRT and  DIAC (earlier and the FCAFC 
later) to engage in a meaningful dialogue with 
me – instead, my hands had been tied through 
B�QSJPS�GPSCJEEBODF�PO�TQFBLJOH�BCPVU�iHFOFSBMw�
JTTVFT�� BT� *� BUUFNQUFE� UP� BOBMZ[F� UIF� TJUVBUJPO�
CZ� NBLJOH� VTF� PG� UIF� GSBNFXPSL� DSFBUFE� CZ�
Edward Said’s secular criticism, during the 
interviewing session held by a half-literate 
technocrat from DIAC, Mohan Zachariah (the 
so-called “Minister’s delegate”), he forbade me 
GSPN� TQFBLJOH� BCPVU� iHFOFSBMw� JTTVFT�� *OTUFBE�
IF�USJFE�UP�DPOöOF�NF�iUP�TQFBL�BCPVU�ZPVSTFMG�
only.”

What this half-literate technocrat did not 
understand was that “No one has ever devised 
a method for detaching the scholar from the 
circumstances of life, from the fact of his 
involvement (conscious or unconscious) with a 
class, a set of beliefs, a social position, or from 
the mere activity of being member of a society” 
(Said 2003: 10).

And what these half-literate technocrats 
and super-literate Orientalists also did not 
understand was that “a search for events and 
their origins, which coming up short against a 
XFMM�OJHI� "MUIVTTFSJBO�%FSSJEFBO� SFBMJ[BUJPO� PG�
their status as ‘always-already-begun,’ suddenly 
öOET� JUTFMG� EFøFDUFE� JOUP� BVUPSFGFSFOUJBMJUZ�

and begins to foreground this textual and 
representational search as a process” (Jameson 
2002: 269). 
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